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PER CURI AM

Timothy White, a Florida prisoner, appeals the dismssal of
his 8§ 2254 habeas petition and the denial of his notion for
reconsi deration of the dismssal. The district court dism ssed the
petition after concluding that Wite did not satisfy 8§ 2254's
jurisdictional "in custody" requirenment because he was attacki ng an
"expired" sentence. Upon review of the record, we determ ne that
the court erred in finding that Wiite was not "in custody"” and
therefore reverse the order dismssing the petition and renmand for
further proceedings.

In 1985, Wiite pled guilty to acrinme in Florida and recei ved
five years probation. Wen he violated the terns of his probation
in Alabama in 1987, he was extradited to Florida, where he pled

guilty to violating his probation and received a four-year

sentence, to run concurrently with an unspeci fi ed Al abana sent ence.



After serving the 1987 Florida sentence, Wite was convicted of
another crime in Florida in 1992 and recei ved an enhanced sentence
as a habitual felony offender; the enhanced sentence was based in
part on his 1987 conviction for probation violation. He currently
is serving the enhanced sentence.

VWiite filed this pro se 8§ 2254 habeas petition in 1993,
apparently chal | engi ng hi s 1987 convi ction on sever al
constitutional grounds. |In response to an order to show cause why
the petition should not be dismssed, Wite admtted that he was
currently incarcerated pursuant to his 1992 sentence, but clained
that he still was "in custody” as a result of the 1987 conviction
because his 1992 sentence was enhanced due to his 1987 convi ction.
The district court dism ssed the petition and thereafter summarily
denied Wiite's notion for reconsideration.

District courts may entertain petitions for habeas relief
only from persons who are "in custody in violation of the
Constitution or laws or treaties of the United States.” 28 U. S C
§ 2254(a) (enphasis added); Maleng v. Cook, 490 U.S. 488, 490, 109
S.Ct. 1923, 1925, 104 L.Ed.2d 540 (1989). Jurisdiction normally
does not extend to a petitioner who chall enges a conviction after
his sentence has fully expired. I1d., 488 U.S. at 490-92, 109 S.
at 1925- 26. This Court has held, however, that "a habeas
petitioner may challenge a fully expired prior convictionif heis
currently incarcerated as a result of a current sentence that was
enhanced by his prior conviction." Harper v. Evans, 941 F. 2d 1538,
1539 (11th G r.1991). Stated differently, a habeas petitioner may

chal l enge a current sentence on the ground that it was enhanced by



an allegedly invalid, prior conviction.

The State argues that the district court correctly found t hat
Wiite was challenging only his expired 1987 conviction. e
di sagree. Having read Wite's papers with the liberality due pro
se petitioners, we find that Wite is claimng that his current
sent ence was enhanced by his allegedly invalid 1987 conviction. 1In

response to the court's show cause order, for exanple, Wite

asserted that he is "currently incarcerated ... pursuant to the
[ 1992] conviction ... where the State has relied upon the [1987]
sentence ... for an enhancenent sentence...."” R1-20 at 2-3. The

State's argunent is based on "a distinction without a difference.
Whet her or not the petition is framed facially in terns of an
attack on the enhanced sentence or the expired sentence, the
reality is that [Wite] is ... "in custody' as result of a prior
and alleged illegal conviction.”" Harper, 941 F.2d at 1539. Thus,
the court's conclusion that Wiite failed to neet the "in custody”
requirement of § 2254 was erroneous.?®

The State argues that this Court should nevertheless affirm
the dismssal because Wite's clains are unexhausted and
procedural ly barred. The district court's show cause order,

however, nerely required that Wite explain why he was "in custody”

"Wiite al so appears to have nade the argument that he was
"in custody" as a result of the 1987 conviction because Al abama
had pl aced a detainer on himfor the conviction that should have
run concurrently with his 1992 sentence. W note that a
petitioner held in one state with a detainer | odged agai nst him
by another state is "in custody"” for purposes of attacking the
detainer. See Braden v. 30th Judicial Crcuit Court of Kentucky,
410 U. S. 484, 498-499 & n. 15, 93 S. . 1123, 1131-32 & n. 15, 35
L. Ed. 2d 443 (1973); Stacey v. \Warden, Apal achee Correcti onal
Institution, 854 F.2d 401, 403 (11th Cr. 1988).



and did not ask himto respond to the State's procedural default
argunments. Because Wiite has not been given an opportunity to
respond to any issues of exhaustion or procedural bar, we will not
affirmon this ground. See Battle v. Thomas, 923 F.2d 165, 166
(11th Cir.1991).

For the foregoing reasons, we REVERSE the district court's
order dismssing Wiite's petition and REMAND t he case for further
proceedi ngs consistent with this opinion. In light of this ruling,
we DI SM SS AS MOOT Wiite's appeal of the order denying his notion

for reconsideration of the dism ssal.



